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DECISION sTares ~037670

MATTER OF: Frank E. Hanson, Jr.

DIGEST: Employee of National Weather Service stationed -
in valdez, Alaska, appliesd for and was relected
for merit promotion to San Antonlo, Texas.
Employee reclaims cost of tour renewal travel
winich was deducted from his relocation expenses
for faflure to fulfill renewal agreement, Em-
ployee may be reimbursed cost of tour renewal
travel as a transfer incident to a merit pro-
motion is not a violation of an overseas tour
' »newal agreement,

By letter dated October 29, 1980, Mr. C. J. Tercy,
an authorized certirL’ing officer with the National Oceanic
and Atmospheric Adminastration (NOAA), Department of Com-
merce, requested an advance decision regarding the reclaim
voucher of Mr. Frank E. Hanson, Jr. Mr. Fanson reguests
reimbursement of overseas tour renewal agceement travel
costs in the amount of $2,065.48 which were deducted from
his relocation expenses when he received a merit promotion
and a transfer from Valdez, Alaska, to San Antonio, Texas.
We hold that Mr. Hanson may be reimbursed the tour renewal
agrcemént costs claimed since his mecrit promotion transfer
was in the interest of the Government and not in violation
of his overseas tcur renewal ogreement.

Mr. MHanson, an employee of the National Weather Ser-
vice, was transferred from Duarte, California, to valdez,
Alaska, in January 1977, At the end of 2 vears he returned
to the continental United States for home leave having
signed an overseas tour renewal agreement on March 13,
1979, Upon his return to Alaska he applied for a position
with the National VWeather Service in San Antonio, Texas,
advertised under NOAA's Merit Promction Program, and was
selected for that position.

On November 28, 1979, the Alaska Region of the
National Weather Service informed Mc. Hanson that he nust
tepay the cost of his tour renewal travel in the amount
of $2,065.48, since he would not fulfill his overseas
contract. This amount was subsequently deducted from the
amount authorized for his relocation eéxpenses to San

_Antonio.
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The certifying officer questions whether, under the
circumstances described, Mr. Hanson is obligated to repay
Lthie Governnent for the cost of his tour renewal travel,
He notes that a merit promotion transfer is presunried to
be for the benefit of the Government. Thus, he questions
the.decislon of the Alaska Region, NOAA, not to release
Mr. Hanson from his renewal agreement when the agreement
provides for such release when the employee's failure to
complete the aoreed tour of duty is for "reasons beyond
{his) control and acceptable to the National Weather

Service." A

i Section 4728 of title § %t‘ the United States Code
(1976) provides that an agency shall pay the round-trip
tcavel expenses of an employee and his immediate family
from the post of duty outside the continental United
States to his place of actual residence at the time of
appointment or transfer to the post of duty, after he
has satisfactorily completed an agreed period of service
outside the continental United States and is returning
to his actual place of residence to take leave before
serving another tour of duty at a post of duty outside
the continental United States under a new written

agreement.

The Federal Travel Regulations (FTR) (FPHR 1061-7),
in paragraph 2-1.5h(1)}{b) (May 1973)Wrequire as a condi-
tion of eligibility for overseas tour renewal agreement
travel that the employee enter into a new written agree~
ment for another pecriod of service at the same or another
post of duty outside the-conterminous United States (the
4¢ contiguous states and the District of Columbia), ‘The
liability of an employee for noncompliance with the
renewal agreement is set forth at FTR para. 2-1.5h(4)b(
which, insofar as pertinent, provides:

"{(4) Liability of employee - noncomplisnce
with new aareement. An employee who for
reasons not beyond his control and not
acceptable to the agency concerned fails

to complete the period of service specified
in a new service agreement is obligated for
expenses and for allowances paid to him.




8-201256

"(a) Failuce to complete initial
year of service., I the employee falls
to complete 1 year of service under a new
agreement, he is indebted to the Govern- .
ment for any amounts spent by the Govern-
ment for (i) his transpcrtation and per
diem and transportation of his immediate
family from the post of duty to his place
of actual residence and from his place of
actual residence to the last post of duty
where he failed to complete a year of
service., * * #» ' T

-4 Since Mr. Hanson did not complete 1 year at the
same or another post of duty outside the conterminous
United States, he would be responsible for repayment of
renewal agreement travel and transportation expenses
unless his failure to fulfill the tecms of the renewal
agreement was for reasons beyond his control and accept-
able to the agency. In this connection we note that the
Alaska Region, NOAR, determineg that our holding in
Wwilliam A. Vischer, B-186560,“December 9, 1976, was not
controlling because of the differing terms of the tour
' renewal agreement executed by Mr, Vischer. Vischer was
. similar to. the instant case in that the employee was
; initially required to repay tour renewsl costs after

" receiving a merit promotion transfer from Alaska to the
conterminous United States. In that case we ruled that
the employee was not obligated to pay for tour renewal
costs.

As noted by the Alaska Region, the renewal agreement
which Mc. Vischer signed was unlike that executed by

Mr. Hanson in that {t did not require him to serve over-
se2s in order to fulfill his obligation. It only required
that he remain in Government service for a minimum of 2
Years "unless separated for reasons beyond his control or
transferred in the interest of the Government." However,
because our holding in Vischer did not tucn upon the
language of Mr. vischer™s agreement which required him to
temain in the service of the Government, we cannot agree
with the Alaska Region's view that the decision should
not control in this case.

-

.

ol - e e £ an -y iy w3



- 81y

p-201256

In Vischer we noted that the terms of his agreement
'were not In accordance with the statutory and regulatory
requirement that the employee agree to remain for a spec-
ified period at a post outside the United States. Never-
theless, we held that the particular language of the
I'agreement providing that a transfer in the interest of tlhe
government would not be regarded as a violation of the

- agreement could be construed as valid. 1In this regard,
.we stated that an agency "can properly determine whether
jor not a transfer ultimately effected in the Government's
interest which results in the employeec's departure from
.the overseas post is for reasons beyond his control which
Fare acceptable to the agency concerned.® Since an agency.
¥ could properly make such a determination, we found the -
language in Mr. Vischer's agreement to be valid and held

; he was not liable for repayment,

In Vischer we regarded the particular language of
. the renewal agreement as evidencing the necessary agency
. determination that a transfer from an overseas post in
the interest of the Government would be considered to be
beyond the employee's control and for reasons acceptable
$ to the agency, hence not a violation of a renewal agree-
, hent. We there noted that the Pepartment of Defense
Nl similarly does not regard a transfer within the same
i military department as a violation of a service agree-
{ ment. While NOAA apparently does not have a specific
[ Policy with regard to transfers during the period of a
tenewal agreement, we belieye that of our recent decision

Eugene R, Pletta<a-198761, September 2, 1980, 59 Comp.
Een.ﬁgg (1980) ¥\has the practical effect of extending
4 policy like COD's to other agencies, insofar as the
transfer involved is under a merit promotion program,

In Platt we discussed the nature of a merit promotion
Program stating:

"It is evident that the wide dis-
semination of vacancy announcements is a
means of attracting qualified eligibles
for vacant positions. The primary purpose
of the merit promotion program is to ensure
systematic means for selection for promo-
tion according to merit. S C.F.R. § 335.103
(21979). Through open competition eligible
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/
persons’ are given the opportunity to
compete for vacancies, and agencies are
able to reach a wider pool of applicants,
and refer the best qualified candidates
to a selecting official. The fact that
employees have to apply for such vacancies,
or that the promotion inay be, and usually
1s, also in the employee's best interest,
does not change the fundamental truth that
the purpose and intent of merit promotion
is to serve the Government's interest by
obtaining the best qualified persons for
vacant positions.

* & " * *

"« # * Purther, in Dante P. Fontanella,

B-184251, July 30, 1975, we stated that

the agency recruits or reguests an employee
to transfer to a different location it will
normally regard such transfer as being in
the interest of the Government. Our view is
that when an agency issues an announcement
of an opening under its Merit Promotion Pro-
gram that such action is a recruitment action
within.the scope of Fontanella., Thus, tha
fact that an employee requests the position
as a result of such announcement is not a
?roge: basis to conclude that the transfer

s at the request of or primarily for the
convenience of the employee . * * =¢

(Emphasis added.)

It would clearly be contrary to the Platt decision
for an agency to conclude that an employee's selection
and transfer under merit promotion procedures was for
teasons which it found unacceptable within the meaning
of PTR para. 2-1.5h(4) X\ For essentially the same reasons
that an employee is not to be regarded as having requested
a merit promotion transfer for the purpose of determining
his entitlement to relocation expenses, we believe it alse
would be inconsistent with the holding in Platt to regard
an employee's merit promotion transfer as one within his
control. Hence, a merit promotion transfer should not
be regarded as a violation of a renewal agreement. To
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conclude otherwise would unduly restrict employees in
their participation in agency merit promotion plans and,
thus, limit the effectiveness of the plans. Accordingly,
since a transfer under merit promotion procedures is
not a violation of an overseas tour renewal agreement,
Mc. Hanson's voucher may be certified for payment, if

otherwise proper.,
‘. d ;
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Acting Comptroller General
of the United States
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